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February 14, 1990

The Honorable A.M. “Sandy” Keith
Justice
Minnesota Supreme Court
230 State Capitol Building
St. Paul, MN 55165

Dear Sandy:

I met you at a party at Steve & Marilyn Erickson’s 
several years ago.  I was interested in your involvement 
with mediation.  I also heard you talk last November at the 
Conference for Dispute Resolution Practitioners Seminar.

I, too, took Steve and Marilyn’s mediation training 
and have done mediation, mediation wrap-ups and, generally, 
have been vitally interested in exploring alternative 
dispute resolution in all its manifestations. 

I think I’ve come up with a new wrinkle that I’d like 
to share with you.  One of the aspects of mediation that I 
feel is a weakness is that it basically leaves out input by 
the lawyer at the early stages (sometimes that’s an 
advantage!).  By that I don’t mean adversarial, contentious 
lawyering, but the analytical, reasoned ability to solve 
problems and generate creative alternatives and create a 
positive context for settlement.  Of course, these 
attributes of good lawyering are not utilized greatly in 
the usual adversarial family law proceeding either. 

But you and I have both experienced, I’m sure, those 
occasional times, occurring usually by accident, when in 
the course of attempting to negotiate a family law 
settlement, we find ourselves in a conference with the 
opposing counsel, and perhaps the respective clients, where 
the dynamics were such that in a climate of positive 
energy, creative alternatives were presented.  In that 
context, everyone contributed to a final settlement that 
satisfied all concerned---and everyone left the conference
feeling high energy, good feelings and satisfaction. More
than likely, the possibility for a change in the way the 



parties related to each other in the future may have
greatly increased.  As a result, the lawyers may also 
develop a degree of trust between them that might make 
future dealings more productive. 

So my premise has been: why not create this 
settlement climate deliberately?  I propose doing this by 
creating a context for settling family law matters by, 
where possible, removing the trial aspects from 
consideration initially. I would do this by creating a 
coterie of lawyers who would agree to take cases, on a 
case-by-case basis, for settlement only.  The understanding 
would be that if it were determined at any time that the 
parties could not agree and settlement didn’t appear 
possible, or if for other reasons adversarial court 
proceedings were likely to be required, the attorneys for 
both sides would withdraw from the case and the parties 
would retain new attorneys from there on out to final 
resolution.

I call the attorney in this settlement model a 
collaborative attorney, practicing in that case 
collaborative law.

The advantages of this collaborative-law model:

1. Each party is represented by an attorney of 
his/her choice.  (This is usually not the case in mediation 
until after the mediation has been completed.)

2. This allows the lawyers to be focused in the 
settlement mode without the threat of “going to Court” 
lurking just around the corner.  In the normal situation, 
settlement is often by-passed initially while the parties 
posture and the lawyers work on discovery. 

3. There is continuity between settlement and 
processing the final dissolution.  (This is usually not the 
case in mediation with the resulting problem of the lawyers 
not liking the mediated settlement.)

4. With the focus on settlement and avoiding court, 
the lawyers and clients are motivated to learn what works 
to achieve settlement; how to problem-solve without getting 
“plugged in” to the emotional content (a la “War of the 
Roses”).  Lawyers who participate in this program will be 
motivated to develop win-win settlement skills such as 
those practiced in mediation (just like they now focus on 
sharpening trial skills). 



5. Lawyers are freed up to use their real lawyering 
skills, i.e., analysis, problem solving, creating
alternatives, tax and estate planning and looking at the 
overall picture as to what’s fair. 

6. Four-way conferences become the norm with 
positive energies being generated (because that’s where the 
creative solutions lie) as all work collaboratively for a 
fair settlement.  As in mediation, the potential is high 
for the clients to have a lot of input.

7. Clients and potential clients get an orientation 
in which they are advised of the advantages, including cost 
savings, of this approach and the kind of attitude and 
frame of mind that is most likely to achieve fair, prompt, 
efficient and positive settlements that work for both 
parties.

8. When cases don’t settle and new attorneys are
retained for trial, the clients have had the best shot both 
ways, i.e., a settlement specialist and a trial specialist 
(in my experience they usually don’t come in the same 
package).

9. Settling matters on a collaborative basis is just 
more fun!

Practically, I am in the process of having lunch with 
some of my family law attorney-friends and inviting them to 
be open to participate in a collaborative model, should the 
occasion arise.  The only requirement, as I’ve said, is an 
understanding by all concerned that the two attorneys would 
withdraw at such time as further settlement efforts
appeared fruitless.  The reception I have received has been 
encouraging.

Eventually there might be a referral listing for use 
by prospective clients enumerating lawyers willing to 
handle a matter on a collaborative basis.

Personally, about four months ago, I made the final 
moves to abandon my trial practice (which was already 
slanted toward settlement) to devote myself exclusively to 
a family law settlement practice.  This means that I have 
unilaterally declared that I will not go to court in an 
adversarial matter.  My practice is fun again! 

Among other things, I spend a lot of time educating 
clients and prospective clients on the merits of 
settlement--however that can be achieved—-and of avoiding
unnecessary or premature use of the courts.  I also stress 
the mindset that is optimal for settlement.  Enclosed is an 



article I published which I hand out and find useful in 
helping clients center themselves for productive settlement 
work.

Because of your interest in this field and the fact 
that we both know there’s “got to be a better way” of 
resolving most of these matters, I wanted to give you the 
above outline of what I’m up to.  I would be most happy to 
discuss this—-or other settlement alternatives—-with you 
further at your convenience if you should wish to do so. 

I apologize for the length of this letter.  If nothing 
else, however, it has helped me to get my thinking on this 
subject somewhat organized. 

Very truly yours,

Stuart G. Webb

Encl.




